A keen client is bad enough but one with fresh ideas is positively dangerous! 

Foul Play or Fair Game: A look at Copyright and Reporting Sports Events Online

By Daniel Doherty
Daniel Doherty from Lawdit Solicitors reviews the Copyright Designs and Patents Act 1988 (the ‘Act’) and the Copyright and Related Rights Regulations 2003 (the ‘Regulations’).
Over the years, football clubs have realised the commercial potential of their brands. By exploitation of the Internet through, amongst other things, licensing, broadcasting rights together with the offering of ancillary services to their fans, has provided greater financial potential and market growth for many football clubs. 

Exclusive rights to broadcast premiership football is big business in the UK. Those who licensed these rights understandably wish to maintain exclusivity. 
A football mad client instructed me to consider the legal practicalities of offering video clips for fans to view goals on a weekly basis. 
How could we try and circumvent this without infringing copyright? 

You (and our insurers) will be pleased to note that our advice was clear: ‘STAY WELL CLEAR!’ THE FOOTBALL CLUBS ARE SEEN AS ‘BIG BOYS’ WITH DEEP POCKETS AND THEY ARE LIKLEY TO PURSUE THIS MATTER TO THE BITTER END; Yet despite our advice the client was insistent on pursuing this further.  
This article looks at how far a football game can be protected by copyright and to what extent the ‘fair use’ (exception)  principles can be used to protect websites, most notably those websites that wish to report current events. 

A football game in its natural form is not itself protected by copyright as it does not form part of an original literary, dramatic, musical or artistic work and therefore fails at the first hurdle under s. 1 of the Act.
However, there are potentially various other rights associated with a football match. For example, there are rights in the “film” i.e. the original recording of the game and possible sound recording which is likely to be owned by a number of parties. Secondary to this is the broadcasting of the film which is also protected by copyright, owned by the broadcaster.

The Fan Site

One does not need to look far to find an unofficial football fan site on the Internet. It is inevitable that where a sport demands such support and loyalty from its fans that the most enthusiastic will create websites dedicated to the team or an individual.

However, how can a supporter create a worthwhile site showing short video clips of the teams performance each week when the football team has protected everything that can be protected by intellectual property? 
Most if not all of the badges, logos and names are protected by trade marks, registered designs or copyright. Similarly one must be wary of the “image rights” which many football players claim to have. For example you only need to look at the recent case concerning Eddie Irvine to see that care must be taken to avoid false endorsement.
It is unlikely that the copyright owner will pay much attention to the fact that the site is a non-profit operation, as this is likely to be of little importance to the copyright owner as the site remains a commercial threat to it and its licensees and the exploitation of their rights over the Internet.

With such strong Intellectual Property Rights (‘IPR’) in place it is difficult to see how football clubs could fail. However, although the football club may have an impressive IP portfolio, is it abusing its rights and does the unaware supporter have a defence to copyright infringement? Well the answer is yes…...maybe!
Reporting Current Events

Section 30 (2) of the Act provides that ‘fair dealing with any work (other than a photograph) for the purpose of reporting current events does not infringe the copyright in the work provided it is accompanied with a sufficient acknowledgment’.

The Act goes on to say
‘No acknowledgement is required, however, in connection with the reporting of current events by means of a sound recording, film, broadcast or cable programme.’

The court said in Newspaper Licensing Agency v. Marks & Spenser [2000] 4 ALL ER that this statutory provision aims to strike a ‘balance between protection of rights of creative authors or the wider public interest (of which free speech is a very important ingredient)’. However, the commercial reality and practical application of this section proves to be somewhat more complicated than a balance between the award given to the owner of the broadcasting rights and the supporter’s freedom of speech.
The defence of ‘reporting current events’ is not automatic. The supporter will need to show that (i) the dealing was for the purpose of current events (ii) such a dealing was ‘fair’, and (iii) that there was sufficient acknowledgment.

Is the unofficial site reporting current events?

The fact that this matter concerns freedom of speech requires the court to take an objective approach to assess whether the short video clip was reporting a current event for it to be construed liberally.

Much will depend on whether the owner of the unofficial site can show that the clips are reporting on an event which is current. Many unofficial sites do not fall within this test and may store “shots of the year”, or “match of the season” or possibly “goals of the month”. Similarly they may have a database of clips which arguably are not current and would therefore be an infringement of the copyright owners’ work.
An event will be current if it deals with a contemporary issue, therefore it follows that the older the issue the less likely the courts will treat the matter as current. However, this does not mean that  sound or video clips of something which took place some time ago cannot be current. 
Similarly, the publication of ‘historical material’ may become a current event in response to some new event. For example one may wish to show a clip of a foul which resulted in a player being sent off. This clip may be used several weeks/months down the line for reporting at the player’s disciplinary hearing.
The website should refrain from storing any of the clips on site for more than is necessary. Making available to the public a short clip of the highlights of a match that occurred several weeks ago and due to the nature of football is unlikely to be a current event and is therefore likely to infringe the copyright owner’s rights. For the owner’s dealings to fall within this section the highlight must be removed as soon as is practical.

Is the clip being shown, fair?

The court will take into consideration the actions of each party to determine whether there was an infringement of copyright and whether the owner of the unofficial site is merely seeking to free-ride off the skill, labour and effort of the copyright owner.

Therefore once the owner of the site has shown that the clip is related to a current event it will be necessary to demonstrate that showing that clip was fair.
The court has set out various factors that need to be addressed when considering whether the dealing was fair, these include: 
· how the information was obtained; 
· the amount of footage used;, 
· the motive for the dealing; and
· whether it was necessary to refer to the work in order to report the current event. 
Much will depend on the weight of evidence before the court. 
We would certainly advise: 

1. Build the website to include all forms of news and weather and current events. The fact that each Sunday‘s goals from the premiership are shown for a maximum of 24 hours, could be argued to be part of the news and current events for that particular week.
2. A free site as opposed to a £5 subscription/ membership site would earn the sympathy of the court. 

These matters were addressed in a case concerning the showing of highlights of World Cup football in British Broadcasting Corporation v. British Satellite Broadcasting [1992] Ch 141. The court was influenced by what was deemed to be “normal behavior” in the circumstances. It was held that it was fair for the defendant to reshow the goal and match highlights, which were typically for no more than 30 seconds. The Court also pointed out that it was irrelevant that the clips shown were the most important extracts as this was the normal and obvious means of illustrating the news reports.
Balancing the rights between the copyright owner and the freedom of expression, Judge, Scott J thought that it was fair to show the “main” points of the match i.e. the goals and the other relevant highlights even though the BBC and BSB were in competition, as the characteristics of highlights do not really compete with a full-length 90 minute match.

If the courts find that the use of highlights by a competitor of a broadcaster is acceptable then it is hard to see why this does not apply to the unofficial fan site as long as that use is fair. It is clear from this case that it would be unacceptable to show a full 90 minute match or anything over a “short clip”. However, depending on the game at hand it may only be necessary to show a short clip due to the game being somewhat uneventful or on other occasions it may be necessary to show a clip which lasts longer than a minute as there were various goals and goal scoring opportunities. What is acceptable will be determined by the courts. 

Has there been sufficient acknowledgment?
The individual which seeks to rely on the fair use principle must provide sufficient acknowledgment to the author of the copyright. However, it should be noted at this stage that s 30 (2) of the Act goes on to say that no acknowledgement is required in connection with the reporting of current events by means of a sound recording, film, broadcast or cable programme.
It is important to understand that the person seeking to rely on the fair use principle must not only identify the work but must also identify the author of the work. This may prove to be difficult. A work may be identified whether by its title or by some other form of description. Similarly the author may be identified by his/her/its name, logo or pseudonym. However, it was held in Pro Sieben Media v. Carlton UK Television [1997] EMLR 509, 597  that such acknowledgment must convey ‘to a reasonable alert member of the relevant audience that the identified person is the author’. 

Depending on the medium to which the fair use principles are relied upon will determine whether a sufficient acknowledgement is required. Therefore if the highlights are shown via a cable programme of sound recording, film or broadcast, acknowledgment is not required (unless positively asserted by the author in some way). 

Copyright and Related Rights Regulations 2003 
The Act already provides for much of the related rights which meet the obligations of the Directive 2001/ 29 EC on copyright and related rights in the information society. There was much-to-do over the application and interpretation of the Directive into UK law and the possible affect on the fair use principles. However, much of this academic hype has become little more than hot air, at least for the meantime, as the Directive has done little to change UK law due to the fact that most of the provisions contained in the Directive remained discretionary.
Nevertheless, the Directive permitted Member States to provide the fair use defence for the reproduction and communication of works for the purposes of reporting current events. However, the Directive reiterates the principle that already exists i.e. that the source, and if possible, the authors name should be indicated.  Article 5 (3) (c) limits this to the extent justified by informatory purposes meaning for the purposes of providing the public with information.

It was thought that the Directive would make two minor amendments to the s. 30 (2) principle being (i) that the dealing will only be interpreted as being fair if it is limited to ‘the extent justified by informatory purpose, and (ii) that sufficient acknowledgment is not only applied to printed material but would also extend to all forms of reporting.

The Regulations have done very little to change the s. 30 exception and have merely made some technical changes. The Regulations now require that sufficient acknowledgment is required and that the defence will only be applicable once the work in question has been made available to the public. 
There have been some minor changes to s. 30 (3). Due to the very nature of unofficial football websites, these changes will make little impact on the practical implications of relying on the s. 30 defence.

As the Regulations are in their infancy much will depend on the courts’ interpretation on the various changes to the Act and whether the legitimacy of the Directive will ever be raised, based on the fact that it has done very little to harmonise the fair use exception throughout Europe. One only needs to look at the Regulations to ascertain the minute impact that the Directive has had on UK copyright law. We can only watch and wait!

Conclusion
As night follows day it is inevitable that football clubs will continue to enforce their intellectual property rights and will, in certain circumstances, turn against their own fans to protect their IP and legitimate interest of their licensees.
The importance of broadcasting rights over the Internet make ‘fan-site highlights’ a sore subject. However, irrespective of this, the enthusiasm of the supporter should not be condemned. It is clear from both the legislature and the UK courts that reporting current events, including that of football highlights, is acceptable and the courts are likely to interpret the s. 30 defence liberally based on the freedom of speech principles.

Whether an individual will be successful against the might of the football clubs will depend on the facts of each case and the actions and honesty of the individual relying on the defence. The pivotal point in an action is proving that the clip shown was current and arguably more importantly that the dealing was fair.

In most circumstances, the strength of the football club or its licensees and their financial position against that of the individual who creates the site, for most occasions, as a hobby will usually be enough to ensure that the site is removed before the action ever reaches the courts. Add to that, the individual remains totally unaware of his rights to boot! It is important that these matters are given the extra time that they deserve because no case is ‘clear cut’. Whilst this commentary acts as mere guidelines as to what the courts have indicated in the past there is certainly some scope for an argument and the chance of being successful against the football clubs and their licensees!
As for my client well facing the prospect of an injunction he decided to back down (shortly before David Beckham scored the penalty in the game against Argentina). When asked would he do it again – his response was clear! But this time he would be better prepared, so watch out for him in Euro 2004!      
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